Text 1a
Legal System
Hong Kong legal system

Hong Kong used to be a British colony and was handed over to China in 1997.
It was already decided in 1984, that Hong Kong was to keep the British legal system for 50 years beyond 1997. Therefore, even though Hong Kong is a part of China today, English laws still apply. In addition, Hong Kong has a Legislative Council, similar in its role to the US Congress, which has the authority to make additional laws that only apply in Hong Kong.

As in England, the death penalty may still be handed down in Hong Kong for crimes such as murder or rape. In practice, while many people are sentenced to death by courts, no one has actually been executed since the 1960's. On the whole, Hong Kong has a western, liberal system of law, which up to now, has guaranteed a free and democratic society.

Government
Hong Kong Government/ The Handover
On July 1, 1997, Hong Kong, a British Crown Colony, was handed over to China as a Special Administrative Region (SAR) of the People's Republic of China. It was decided between the British and Chinese governments that Hong Kong's relationship with the mainland will be governed by two concepts: "One Country, Two Systems" and "Hong Kong People Governing Hong Kong". 


One Country, Two Systems
This principle was expressed by the late Chinese leader Deng Xiaoping. It means that China will not force Hong Kong's economic, legal, financial or planning system. It will still be run like it has been by the British. That means there is still an independent legal system and not much government interference. China made the promise that Hong Kong will be allowed to continue this way for 50 years at the least.

Hong Kong People Governing Hong Kong

Tung Chee-hwa, a citizen of Hong Kong, is the first Chief Executive of Hong Kong. His own cabinet is the Executive Council, which is constituted by a chosen selection of Hong Kong citizens. All laws are discussed and passed by the Legislative Council, which is also made up entirely of Hong Kong people. The only mainland Chinese group that is new to Hong Kong are the soldiers of the mainland Chinese army and naval forces. They have replaced the British military presence. 

The Handover - July 1, 1997
Hong Kong was formally handed back by Prince Charles on behalf of Queen Elizabeth II of UK to the People's Republic of China in a ceremony at the newly built Convention and Exhibition Center. The whole event lasted no more than half an hour.

Chinese president Jiang Zemin and premier minister Li Peng also attended the ceremony, as well as the 28th and last governor of Hong Kong, Chris Paten.

A musical rendition  accompanied the entry of delegates from both the British and Chinese sides. The British were led by General Sir Charles Guthrie, Commander of the British Forces, Mr. Chris Patten, Foreign Secretary Robin Cook, Prime Minister Tony Blair and Prince Charles. For the Chinese, Mr. Jiang Zemin and Mr. Li Peng led Vice-Premier Qian Qichen, Vice-Chairman of the Central Military Commission and PLA chief General Zhang Wannian and Tung Chee-Hwa. Other delegates such as ministers and ambassadors and foreign secretaries from all over the world, including Madeleine Allbright from the USA, were seated directly behind and in front of the above mentioned dignitaries.

The world watched as the heir to the British throne made his way to the podium. "Hong Kong has shown the world how dynamism and stability can be defining characteristics of a successful society," he said. "These have together created a great economy which is the envy of the world. Hong Kong has shown the world how East and West can live and work together. [...] As a flourishing commercial and cultural crossroads, it has brought us together and enriched all our lives." His speech signaled the moment for which Chinese leaders have waited 157 years: the lowering of the Union flag. Following this, Mr. Jiang walked to the podium and began his first address as the national leader of almost 7 million people. "The national flag of the People's Republic of China and the regional flag of the Hong Kong Special Administrative Region of the People's Republic of China have now solemnly risen over this land. [...] The return of Hong Kong to the motherland after going through a century of vicissitudes indicates that from now on, the Hong Kong compatriots have become true masters of this Chinese land and that Hong Kong has now entered a new era of development." Mr Jiang promised to stick by the "one country, two systems" concept. The principal delegates then concluded the ceremony by shaking hands and ending chapter of world history while a new began.
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The Legal System and Legal Profession in Hong Kong - A Summary

By Philip Guo, Esq.

The Basic Law

After Hong Kong’s reunification with Mainland China on July 1, 1997, a major concern for the general public in Hong Kong is whether the social and legal systems of the mainland will be imposed on Hong Kong. The most important legal document that addresses this issue is the Basic Law, sometimes referred to as the mini constitution of Hong Kong. The Basic Law was promulgated on April 4, 1990 by the National People’s Congress (China’s legislature) of China and took effect on July 1, 1997 upon Hong Kong’s reversion to the mainland. The Basic Law ensures the continuity of Hong Kong’s legal system that existed and was in force before the reunification. The Basic Law guarantees that the common law, and the capitalist system, as well as the way of life will remain unchanged in Hong Kong for the next 50 years. The most important feature of the Basic Law is the underlying principle of “one country, two systems”, whereby the socialist system and policies of the mainland shall not be practiced in Hong Kong. The national laws of the People’s Republic of China shall not be applied in Hong Kong, except in two areas: national defense and foreign affairs. After the reunification, the Central Government of China has the People’s Liberation Army (PLA) stationed in Hong Kong. However, the responsibility of maintaining public order in Hong Kong lies with the Hong Kong police force and other law enforcement agencies. The Basic Law provides that for emergency purpose, such as natural disasters of typhoon, earth quakes, or other acts of God, the PLA may be mobilized to assist the Hong Kong government in providing rescue and relief efforts.

Article 23

The most recent debate over the legality of Article 23 of the Basic Law has prompted massive demonstrations in Hong Kong. Some media have reported that as many as 500,000 demonstrators (10% of Hong Kong’s population)demanded the deletion of Article 23 from the Basic Law. Article 23 is also known as the National Security Provision of the Basic Law, which criminalizes activities involving the commission of treason, secession, sedition, subversion or theft of state secrets. Supporters of this law argue that every country in the world has laws to protect national security, and criminals that endanger national security should be severely punished. Article 23 of the Basic Law is no different from the same or similar laws of other nations. The opponents, on the other hand, argue that this law will give Hong Kong authorities unprecedented power to search homes, imprison journalists and arrest citizens affiliated with political or social organizations that are banned on the mainland, such as those who support the Tibetan separatists and the cult of Falun Gong. Because of the strong opposition from the general public, Article 23 is being amended, and its implementation will be delayed.

Common Law Jurisdiction

The common law and the rules of equity are to be found primarily in the judgments of the superior courts in Hong Kong and other common law jurisdictions. Historically, reports of judicial decisions made by judges, since at least the 15th century, established in detail the legal principles regulating the relationship between state and citizen, and between citizen and citizen. There are now some hundreds of thousands of reported cases in common law jurisdictions which comprise the common law. The common law’s most distinguishing hallmark is reliance on a system of case precedent, not restricted to Compared to other jurisdictions, Hong Kong is very liberal to foreign lawyers. There are 45 established foreign law firms in Hong Kong advising on the laws of their home jurisdictions. Foreign lawyers can now be admitted as Hong Kong solicitors either by obtaining an exception from, or by passing, the Overseas Lawyers Qualifcation Examination, administered by the Law Society.

Hong Kong’s Court  System

The District Court has limited jurisdiction in both civil and criminal matters. (1) It has jurisdiction to hear monetary claims up toHK$600,000. (2) It may try criminal cases that are punishable by jail terms no longer than seven years. The High Court comprises the Court of Appeal and the First Instance. It hears appeals on all matters, civil and criminal, from the Court of First Instance and the District Court. The Court of Final Appeal, which was established on July 1, 1997, replaced the Judicial Committee of the Privy Council in London, which, until then, served as the final appellate court for Hong Kong. The Chief Executive of Hong Kong appoints five justices on the bench. International Cooperation Because of Hong Kong’s stature as an international trade and finance center, international cooperation with other jurisdictions is extremely important. Judgments and awards of the Hong Kong High Court and above may be enforced on a reciprocal basis in a number of foreign jurisdictions including Australia, Belgium, France, Germany, Italy, New Zealand and Singapore. International arbitration has been a popular method of dispute resolution in Hong Kong for some time. The Hong Kong International Arbitration Center has the power to appoint arbitrators to facilitate the fair and speedy resolution of disputes by arbitration without unnecessary expense. Judicial decisions generated within any single jurisdiction, but case law from all jurisdictions throughout the common law world. Article 84 of the Basic Law provides that the courts of Hong Kong may refer to the precedents of other common law jurisdictions, and in addition, the Court of Final Appeal of Hong Kong is given power to invite judges from other common law jurisdictions to participate in the judicial proceedings. All of these important common law principles and precedents have been integrated into the provisions of the Basic Law. And the long tradition of using the English language as the official language, especially for legal professionals, has been kept unchanged. Article 9of the Basic Law provides that in addition to English, Chinese may also be used as an official language by the executive, legislative and judicial branches of the Hong Kong government.

Barristers and Solicitors

The legal profession in Hong Kong is divided into two distinct branches: barristers and solicitors. Lawyers practicing within one branch of the profession are not, at the same time, allowed to practice within the other. There are about 750 practicing barristers in Hong Kong. The Bar Council is the governing body for barristers. The Barristers have unlimited rights of audience in all courts. The barristers are comparable to trial lawyers, or litigate, in the U.S. When a barrister has attained a substantial level of accomplishment and recognition, and has been in practice for at least 10 years, he or she can apply to become Senior Counsel, and the expertise of a Senior Counsel is usually sought in more complex cases. There are over 4,600 practicing solicitors in Hong Kong, and the Law Society is the governing body of the profession. A person wishing to qualify as a solicitor in Hong Kong must obtain the Postgraduate Certificate in Laws from either the University of Hong Kong or the City University of Hong Kong, and then completes a period of two years’ employment as a trainee solicitor before he or she can practice. This speech was delivered at the symposium of “Hong Kong: An Enduring Partner For Success In Asia” sponsored by the Hong Kong Trade Development Council and Enterprise Florida on July 17,2003 in Boca Raton, Florida
